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(91) #ls tier/ File No. GAPPL/COM/STP/141/2022-APPEAL /';f~o9-- ~oo
7fla?gr int3jRaia/

(W) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-088/2022-23 and 05.01.2023

(1f)
Ra far +rzr/ sfr arfergr aT,st (srfta)
Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

srtatRt fail
('cf) Date of issue

09.01.2023

Arising out of Order-In-Original No. 03/AC/HMT/NRM/2019-20 dt. 20.06.2019 passed by

(s-) the ·Assistant Commissioner, CGST & CE, Division-Himmatnagar, · Gandhinagar

Commissionerate

&i fiaaafrrsit Tar I M/s Shubham Infrastructure, Madhuvan Residency,

("'cf) Name and Address of the Near Sahyog Petrol Pump, Malpur Road, Modasa,
Appellant Arvalli, Gujarat

l?rfzaft-sr@gr a sritr tamar?it az <a@gr ah fazRfaftalTgT
rf@eatRt srft srzrar g+terr seey{amaarz, #at fa2.star a fas zt«are

0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

taatqr gateu3aa:
Revision application to Government of India:

(1) a4tr 3gr«a gr# sf@fr, 1994 Rt art sraa fa aag mgriapats ITT oPl"
3q-.tr ah 7er Tc{4 ?h siafaduza zrfl Ra, mtat, fa int«a, ua fer,
atvf ifa, star trsa, iaatf, &fl«ft: 110001 Rt Rt sft rf@@:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the _following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

af ma Rt ztf amasaft ztfaltarfftsrin qrz are int fft
··••m-n-=-rTI"'T"T'" -?f~ '+l o.g Ii I I aaasra lWf it, '4T00 ~ o.g Ii II { 'lTT <im it arzagff cfi I(© I~ i:i"

__ '+l o.g Ii I 1gtRt4fr aairs&l
In case of any loss of goods where the loss occur in transit from a factory to a

\ · house or to another factory or from one warehouse to another during the course

:it-
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of processing of the goods in a warehouse or in storage whether in a factory or in a •
warehouse.

· ('©") sqh arzf#fr zrg TT -sra:!?r if Raffaa mtr atmta [fafot3utr gee mamtT
xigraa gr«ahRahu# \llTmahagfflzr Tr -sra:!?r if R ll fRl a ~1

In case of rebate of duty of excise on goods ·exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) atfai:r«are fr 3graa gr@rat a fu it sat#zrRt+&?sit@ sn?gr it sa
arr ufr ah ma1Rs rzga, zfa a tuRa ataTarfa f@2fa (i 2) 1998
mu 109 rdRgn fa ·rzz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) #tr sgra gear (ft) Rural, 2001Ru 9 eh siaifa Fclf.ifcfz ™ "B1sl!T~-8 it cTT Q
~ it, ffid 3lR!?T t fl 3lR!?T )fa f2alafla #Raga-star qizf a2gr Rt ?ta
,f@ii ah arr 5fa zaa far star lReql sh arr aar < #r lJ€ll" ff h ziafa er 35-~ it
fafRa fra gramhaarr €lr-6art# uf sfalt afeqt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall_ be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R[as 3naa # arr sziirng «ta s?t atsraa 3tats? 200[- Rrr 4rat ft
sag st szi ia4an v4.ta asznrztm 1 ooo [- RR7 frgar Rt stut

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flt zea, #&tr sqraa gr«eaqiar# rRlRl utrtf@aw ah 7faaft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) htr sqlara sf@fa, 1944 fta 35-fl/35-z# sia«fa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Gfa qRaaaatu sir eh sarar ft zsrfta, sfht h +tr tr gen, ht
3grad g[ea qi arr sf\Ra +atzn@law (f@tee) fr uf@am 2fr fear,zarara 2ad TT,

al sraa, raar, f@ta(r, &z7Iara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
rescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be .
anied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar ofa branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfzarrm&a s?sitargr gar ? at r@taa star af trmral3vja
far srr aR@ s azr a gt gu sf f far u€t mrf auk h fu zrnfrfa aft«ft

+nraf@2raw Rt us z4tr zq a#£tra#t ua znaaa fur star el

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. l lacs fee ofRs.100/- for each.

(4) rnu4 g«a zfenftr 1970 rn tis)f@la fr gqfl -1 siafa fufRag &garu
near rqr?gr zrntf@fa R6fr qf2rat a?grr@a Rt um 7Ra#s6.50 tf?r 91T rlJllll<-14
gsa fesz @tar arf@1

0

0

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < sit iaf@la+i t Rjur# ark fril Rts sf et anaffa far mar ? ittr
ca, fa saraa gen viat ar4la rrn1fer#wr (4ra[Rafe)R, 1982 ffeaz
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6l mm gr«en, a#ta sgraa gre4rara sflrr ntf@aw (Ree) u ft sRttamt
ii #fris (Demand) vis (Penalty) m 10%q sa #ar sf7arf ? zraifk, r@lnara war
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

k£tr5arr gr«cm c#ara a siafa, gfgt#ferft is (Duty Demanded) I

(1) i (Section) 11DagaffRa (fr;
(2) fa+a #azhReRt zTf@ra ;
(3) raz %fee fnit afu 6 hazrrf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) rmgr a 4fa srf qferawqr =zt gen rzrar gr«n qr awe fa(R@a gt atwt fezT
. 10% 4rar s#sgt baa ave fa ct if@a gt aa avsh 10% graa#Rtsmlet

;· In view of above, an appeal against this order shall lie before the Tribunal on
· nt of 10% of the duty demanded where duty or duty and penalty are in dispute,

alty, where penalty alone is in dispute."
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3r41fer1 3?/ ORDER-IN-APPEAL

The present appeal has been filed by Mis. Shubham Infrastructure, Madhuvan
Residency, Near Sahyog Petrol Pump, Malpur Road, Modasa, Dist. Sabarkantha
(hereinafter referred to as the appellant) against Order in Original No.

03/AC/HMT/NRMI2019-20 dated 20.06.2019 [hereinafter referred to as "impugned

order"] passed by the Assistant Commissioner, CGST, Division- Himmatnagar,
Gandhinagar Commissionerate [hereinafterreferred to as "adjudicating authority].

2. ·_ Briefly stated, the facts of the case are that the appellant are a partnership

finn engaged in providing 'Construction services other than residential complex,

including commercial/industrial buildings or civil structures, Construction of

residential complex service' and were holding Service Tax Registration No.

ABXFS8152KSD001 for the same. On the basis of an intelligence that the

appellants were not discharging their Service Tax liabilities under the category of

Construction of Resdiential Complex at Modasa', an inquiry was initiated and.

during the course of searches conducted at the site office, it was observed that the

appellants were sharing their office with one Mis Fortune Buildcon at the same

premises. It was also revealed that the appellant were involved in the activity of

Construction ofresidential complex at Modasa and were also engaged in selling of

land/plots.

0

2.1 Investigations revealed that Mis Fortune Buildcon was registered with

Service Tax and was engaged by the appellant in the construction activity of a 0
residential scheme. As per the agreement entered between the appellant and Mis
Fortune Buildcon, the land was sold by the appellant firm to the ultimate buyer and

construction activity was carried out by Mis Fortune Buildcon on the land as per

the specification ofthe appellant. Various summons were issued to the appellants,

who did not respond or submitted documents before the investigation. Documents

of the appellant i.e Tax Audit Report, Balance Sheet and Profit and Loss Account

for the accounting year 2014-15, 2015-16 and 2016-17 were called for from

Income Tax Officer, Modasa. The Income Tax department vide letter dated

10.01.201 8 furnished copies ofBalance Sheet and Profit & Loss Account for the

accounting year/F.Y. 2013-14, F.Y. 2014-15 and F.Y.2015-16 of the appellant.<a spiny ofthe records revealed that appellants had provided Construction Service
«as. ,y

[$ lf$: prospective buyers for which they had received consideration which
' ·• e
i

/
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0

included value of the land/plot as well as the cost of construction. In the absence

of details of their Service Tax records, the total sales value shown in their Profit

and Loss Account was taken into consideration for working out the Service Tax

liability. It was also observed that the appellants had availed legal consultancy

services during the period and were liable to pay service tax under Reverse Charge

Mechanism (RCM) in terms of Notification No.30/2012-Service Tax dated

20.06.2012. Accordingly, a show cause notice was issued to the appellant vide

F.No.V/15-16/CGST-HMT/OA/17-18 dated 16.04.2018, wherein it was proposed:

El to consider Sales Income amounting to Rs.6,73,89,906/- and Rs.67,50,022/

as consideration received from Prospective buyers towards providing

construction of residential complex service to their prospective buyers, on

which service tax liability was not discharged.

a demand and recover Service Tax amounting to Rs.24,47,154/- under the

proviso to Section 73(1) of the Finance Act,1994 by invoking the extended

period of five years alongwith interest under section 75 of the Finance
Act,1994.

a demand and recover service tax amounting to Rs.14,880/- under proviso to

Section 73(1) of the Finance Act,1994 by invoking the extended period of

five years alongwith interest under section 75 of the Finance Act,1994; ·

e Penalties were proposed under Section 76, Section 77 (1) (c) (i), Section 77

(I) (c ) (ii) , Section 77 (1) (c ) (iii) , Section 77 (2) and Section 78 of the
Finance Act,1994.

a appropriation of Service Tax amounting to Rs.3,22,583/- paid by the
appellants .

3. The show cause notice was adjudicated by the impugned order wherein :

s Amounts of Rs.6,73,89,906/- and Rs.67,50,022/- shown as Sales Income

was considered as consideration received from prospective buyers towards

providing construction of residential complex service to their prospective

buyers, on which service tax liability was not discharged.

Page 5 of 10
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a Service Tax amounting to Rs.24,47,154/- and Rs.14,880/- was confirmed

under proviso to Section 73(1) of the Finance Act,1994 alongwith interest

and Service Tax amounting to Rs.3,22,583/- paid by the appellant was

appropriated.

s Penalty amounting to Rs.24,62,034/- was imposed under Section 78 of the

Finance Act,1994;

Iii Penalty amounting to Rs.10,000/- each was imposed under Section 77(1)(c)

(i) ,Section 77(1)(c)(ii) ,Section 77(l)(c)(iii) and Section 77(2) of the

Finance Act,1994;

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal on merits alongwith application for condonation of delay.

5. Personal Hearing in the case was fixed on 24.11.2022, 08.12.2022 and

15.12.2022. However, no one appeared for the hearing. No request for

adjournment was received from the appellant.

0

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the application for condonation of delay. In their application for

condonation of delay the applicant have attributed the delay on Convid-19. It is

observed from the records that the present appeal was filed by the appellant on 0
.. . ..

11.01.2022 against the impugned order dated 20.06.2019, which the appellant have

claimed to have received on 15.12.2019. It is observed that the Appeals preferred

before the Commissioner (Appeals) are governed by the provisions of Section 85

of the Finance Act, 1994. The relevant part of the said section is reproduced below

"(3A) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest orpenalty
under this Chapter:

Provided that the Commissioner ofCentral Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the aforesaid period of
two months, allow it to bepresented within afurtherperiod ofone
month."

Page 6 of 10
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7.1 In the instant case, the impugned order is dated 20.06.2019 and the appellant

have admittedly received it on 15.12.2019. Looking to the exceptional delay in the
4 ,

date of impugned order and the date of communication, letters were issued to the

appellant and the adjudicating authority on 24.01.2022 and 24.02.2022 requesting

them to inform the date of communication (date of receipt of the impugned order

by the appellant) of the impugned order. No reply was received from the appellant.

The adjudicating authority has replied vide letter dated 04.03.2022, wherein he

informed that the impugned order was dispatched to the appellant firm as well as

one of the partner - Smt.Archanaben Rajnikant Upadhyay on 25.06.2019 vide

Registered Post (RPAD) bearing Nos. RG164038046IN and RG164038088IN.

Upon confirming the delivery status of these registered posts, the server responded

as:
"This number can't be found at this moment. It's not available in the carrier's

system yet ... ".

Further reference was made with the Sr. Postmaster to provide date of delivery of

the said two RPAD letters, who replied that · "no record is available for the said

RPAD aspreservationperiod is over".

7.2 Accordingly, a letter dated 22.03.2022 was issued to the appellant

·communicating the above facts and requesting them to submit prqof of

confirmation of the date of receipt of the impugned order as stated by them in the

appeal memorandum. As no reply was received from the appellant, reminder. .
letters were issued on 24.02.2022 and 29.06.2022, informing them to submit their

reply latest by 08.07.2022. The appellant did not reply. On 16.09.2022, an email

was forwarded to the representative of the appellant at their email 
caritesh.thaker@gmail.com from this office email - exciseappeals@gmail.com

enclosing copies of all the previous letters issued to the appellant referred above,

and requesting to furnish the clarification sought. However, no reply was received.

Thereafter, the case was posted for Personal Hearing on three occassions as

discussed supra.

8. Considering the prevailing Covid-19 pandemic, the Hon'ble Supreme Court

" India vide Order dated 23.03.2020 had extended the period of limitation in all

eedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

equently extended till 02.10.2021 vide Order dated 23.09.2021. Subsequently,

Page 7 of 10
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the Hon'ble Supreme Court of India vide Order dated 10.01.2022 directed that the

period from 15.03.2020 till 28.02.2022 shall stand excluded for the purposes of

. limitation. It was further directed by the Hon'ble Supreme Court that where the

limitation would have expired during the period from 15.03.2020 till 28.02.2022,

notwithstanding the actual balance period of limitation remaining, all persons shall

have a limitation period of 90 days from 01.03.2022. In the event the actual

balance period of limitation remaining, with effect from 01.03.2022 is greater than

90 days, that longer period shall apply.

8.1 I find that in the instant case, the impugned order dated 20.06.2019 was

dispatched to the appellant on 25.06.2019. This fact was also confirmed by the

Postal authorities. Hence, the claim of the appellant of receiving the impugned

order after a period of 168 days on 15.12.2019 is not correct and misleading.

Further, the appellant have shown complete non-cooperation towards the

government procedure by not replying to various requests of this authority as well

as not attending the opportunity of personal hearing, hence their contentions are

held to be factually incorrect. Considering the date of receipt as 15.07.2019, the

period of limitation for filing of appeal bythe appellant expired on 15.09.2019 and

the further condonable period of one month also expired on 15.10.2019. Further, in

terms of the Order of the Hon'ble Supreme Court, the condonable period which

would stand excluded for the purposes of limitation was "from 15.03.2020 till

28.02.2022". Therefore, the time limit of filing appeal has expired prior to the

period of limitation allowed in terms of the Order dated 10.01.2022 of the Hon'ble )

Supreme Court of India. ·

9. In tenns of Section 85 of the Finance Act, 1994,an appeal· before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the

Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow

a further period of one month, beyond the two month allowed for filing of appeal

in terms of Section 85 (3A) of the Finance Act, 1994. Since the appeal in the

instant case has been filed beyond this further period of one month, this authority is

not empowered to condone delay in filing of appeal beyond the period of one

months as per the proviso to Section 85 (3A) of the Finance Act, 1994.
a.on
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10. My above view also finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of

Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT,

Alunedabad. In the said case, the Hon'ble Tribunal had held that:

"5. It is celar from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power, to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the
statutory provisions of the Act. So, we do not find any reasons to
interfere in the impugned order. Accordingly, we reject the appeal
filed by the appellant."

11. In view of the facts discussed herein above and considering the order dated

10.01.2022 of the Hon'ble Supreme Court and the judgment of the Hon'ble

Tribunal, supra, I reject the appeal filed by the appellant on the grounds of

limitation.

12.- 341eaair1z»re34)an1ea7I5qmnahf@rrar
The appeal filed by the appellant stands disposed of in above terms.

l.2a=(AIhneffkar) 03..
Commissioner (k'ppeals)

Date:05 January,2023.

(Somna haudhary)
Superintend' nt(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To
Mis Shubham Infrastructure,

Madhuvan Residency,

Near Sahyog Petrol Pump,

MalpurRoad, Modasa,

Dist. Sabarkantha

Page 9 of 10



10

FNo.GAPPL/COM/STP/141/2022

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division - Mehsana,
Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)

6card FIle.

6. P.A. File.
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